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Fr anks. J.

This action was precipitated when defendants bl ocked
plaintiff's means of ingress and egress to their property
across defendants' land. The issue for the Trial Court was
whet her the roadway was a public road, and the Trial Judge
granted plaintiff's summary judgnent, stating:

The right-of-way in question is a public road and

there is no evidence of an intent to abandon the

same by Canpbell County, Tennessee, and there is no
controversy of material facts in the record.

Def endant s appeal ed, insisting there are di sputed
i ssues of material facts. Essentially, they argue there is
evidence that the road had lost its character as a public
road, due to non-use by the general public and negl ect by the
County. Defendant filed a third-party pleadi ng agai nst
"Canpbel | County Road Departnent by its Road Supervisor J.T.
Leach and Arnston Sharp” in this action, and then requested
adm ssions fromthe Road Supervisor. Essentially, the Road
Supervi sor admtted that he had been Road Supervisor in
Campbel | County since Septenber 1, 1980, and admtted that the
road did not "appear on any list of roads which is kept by
this third-party defendant”. Further, that the road
departnment had not "worked" the road since Septenber 1, 1980.

It is undisputed that defendants acquired their
property in 1983, and their deed fromthe grantor, along with

an acconpanyi ng plat, show the road | eading across plaintiffs’



property. Canpbell County Quarterly Court in 1951 voted to
acquire the right-of-way to this road, and a right-of-way was
pur chased pursuant to the resolution. The record al so

est abli shed that there was sone use of the road by the general
public until defendants placed a cable across the road to
prevent its use, giving rise to this action. |In August of
1993, defendant appeared before the County Comnm ssion,
requesting that a quit-claimdeed be nade to himfor the road
ri ght-of-way. The Comm ssion appointed a commttee to

consi der the request, and the Conm ssion acted on Cctober 16,
1993, unani nously sayi ng:

...that the road in question remain as is, since the

Court does not favorably consider the request for

the quit clai mdeed.

Plaintiff in his deposition testified he had |ived
on the property since 1985, and acknow edged "a few peopl e"
have used the road. He further stated that he had "asked them
[ Road Commi ssioner] for years to do sonething with the damm
thing". W conclude there is not a disputed issue of materi al
fact requiring a remand for trial. See Byrd v. Hall, 847
S.W2d 208 (Tenn. 1993).

It is clear that there may be an abandonnent of a
public road, but the burden is on the parties asserting the
abandonment to establish the intention to abandon, and an
abandonnent may be shown by evidence in pas as well as by
public record. See Hargis v. Collier, 578 S.W2d 953 (Tenn.
App. 1978). This Court said in Farr v. Pentecost, 1994 W

12617 (Tenn. App.):



Tennessee courts have held that evidence of nere

non- use al one does not establish abandonnent,

Jacoway v. Palner, 753 S.W2d 675, 677-78 (Tenn.

App. 1987), nor will a city or county's failure to

mai ntain a public road when it is being used by the

public. Cartwight v. Bell, 418 S.W2d 463, 469-70

(Tenn. App. 1967). There mnmust be a positive show ng

of an intent to abandon (Jacoway).

Plaintiffs' efforts to secure the vacation of the
roadway constitutes an adm ssion that the road has never been
abandoned. See 39(a) CJS H ghways, Section 130, p.847-8.

Def endants purchased their property by deed show ng
the road, sought vacation by the county of the road in 1993,
and adm tted sone continuing use of the roadway until they

bl ocked the road. This is not in dispute, and establishes the

road has not been abandoned, as determ ned by the Trial Judge.

W affirmthe judgnent of the Trial Court and renmand

at appellants' cost.

Her schel P. Franks, J.

CONCUR:

Don T. McMurray, J.



Charl es D. Susano, Jr., J.



